
567 

Department of Justice § 115.378 

the resident is released from the agen-
cy’s custody. 

DISCIPLINE 

§ 115.376 Disciplinary sanctions for 
staff. 

(a) Staff shall be subject to discipli-
nary sanctions up to and including ter-
mination for violating agency sexual 
abuse or sexual harassment policies. 

(b) Termination shall be the pre-
sumptive disciplinary sanction for staff 
who have engaged in sexual abuse. 

(c) Disciplinary sanctions for viola-
tions of agency policies relating to sex-
ual abuse or sexual harassment (other 
than actually engaging in sexual 
abuse) shall be commensurate with the 
nature and circumstances of the acts 
committed, the staff member’s discipli-
nary history, and the sanctions im-
posed for comparable offenses by other 
staff with similar histories. 

(d) All terminations for violations of 
agency sexual abuse or sexual harass-
ment policies, or resignations by staff 
who would have been terminated if not 
for their resignation, shall be reported 
to law enforcement agencies, unless 
the activity was clearly not criminal, 
and to any relevant licensing bodies. 

§ 115.377 Corrective action for contrac-
tors and volunteers. 

(a) Any contractor or volunteer who 
engages in sexual abuse shall be pro-
hibited from contact with residents 
and shall be reported to law enforce-
ment agencies, unless the activity was 
clearly not criminal, and to relevant li-
censing bodies. 

(b) The facility shall take appro-
priate remedial measures, and shall 
consider whether to prohibit further 
contact with residents, in the case of 
any other violation of agency sexual 
abuse or sexual harassment policies by 
a contractor or volunteer. 

§ 115.378 Interventions and discipli-
nary sanctions for residents. 

(a) A resident may be subject to dis-
ciplinary sanctions only pursuant to a 
formal disciplinary process following 
an administrative finding that the resi-
dent engaged in resident-on-resident 
sexual abuse or following a criminal 

finding of guilt for resident-on-resident 
sexual abuse. 

(b) Any disciplinary sanctions shall 
be commensurate with the nature and 
circumstances of the abuse committed, 
the resident’s disciplinary history, and 
the sanctions imposed for comparable 
offenses by other residents with similar 
histories. In the event a disciplinary 
sanction results in the isolation of a 
resident, agencies shall not deny the 
resident daily large-muscle exercise or 
access to any legally required edu-
cational programming or special edu-
cation services. Residents in isolation 
shall receive daily visits from a med-
ical or mental health care clinician. 
Residents shall also have access to 
other programs and work opportunities 
to the extent possible. 

(c) The disciplinary process shall 
consider whether a resident’s mental 
disabilities or mental illness contrib-
uted to his or her behavior when deter-
mining what type of sanction, if any, 
should be imposed. 

(d) If the facility offers therapy, 
counseling, or other interventions de-
signed to address and correct under-
lying reasons or motivations for the 
abuse, the facility shall consider 
whether to offer the offending resident 
participation in such interventions. 
The agency may require participation 
in such interventions as a condition of 
access to any rewards-based behavior 
management system or other behavior- 
based incentives, but not as a condition 
to access to general programming or 
education. 

(e) The agency may discipline a resi-
dent for sexual contact with staff only 
upon a finding that the staff member 
did not consent to such contact. 

(f) For the purpose of disciplinary ac-
tion, a report of sexual abuse made in 
good faith based upon a reasonable be-
lief that the alleged conduct occurred 
shall not constitute falsely reporting 
an incident or lying, even if an inves-
tigation does not establish evidence 
sufficient to substantiate the allega-
tion. 

(g) An agency may, in its discretion, 
prohibit all sexual activity between 
residents and may discipline residents 
for such activity. An agency may not, 
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